The Relationship between 
Walayah & Tahkim 


Walayah has been given the following meanings: guardianship, power 
of attorney, friendship / allegiance, niyah, place, time, helping in deen 
and association, full closeness in beliefs and being side by side. (R. 

Isfehani, A1 Mufradat, p 837, M. H. Tabatabai al Mizan, 10/89) 

Walayah also means to take on a job, to own tasarruf, to be an Amr, 
riyasah (administration and authority), to take on the duty of help, to 
support. (Jawhari, as Sihaah Taj u'l-Luga, 6/2528-2530; Firuzabadi, 
KamusuT-Muhit, 4/404; Isfehani, Mufredat, p 83) 

It will not be hard to notice that in the Islamic sense walayah carries all 
of the above meanings all at once. The most important and the most 
relevant meanings in regards to our issue of walayah are; to own 
tasarruf, to be an Amr and riyasah (administration and authority). 

The following falls under the meanings of the word wali: Ruler, chief, 
leader, leader, judge, giving judgement; therefore it is kufr to take or 
appoint a kafir as wali. 

Regarding this Ibn Qayyim said: 'Tf the ruler/leader makes him 
equivalent to a wali; having a kafir as a ruler/leader will make him a 
wali. Allah (swt) had concluded that the one who makes the kuffar 
rulers or leaders is from them (belongs to them). The iman (faith) will 
only be complete while distant from them. And to take them as walis 
will contradict this. They can not be taken as walis and they cannot be 
stayed away from at the same time. To make someone a leader will exalt 
that person. A kafir is already degraded by his kufr. Also these two 
contrasts are incompatible with one another forever. Leading and 
leadership are expressions of friendship and friendship is a type of 
walayah. This friendship and the enmity felt for the kafir can never be 
together." (Ibn Qayyim, Ahkamu Ahli' dhimma 2/414) 

In Islam the kafir does not have walayah over the Muslim. In all 
domains of life Allah has ended the walayah of the kafir over the 
Muslim. Allah (swt) has stated: "...And never will Allah grant to the 


Unbelievers a way (to triumph) over the Believers." (Surah An Nisa 4; 
141) 

And "O you who believe! Obey Allah, obey the Messenger and those in 
authority amongst you.. (Surah An Nisa 4; 59) 

And "And obey not the disbelievers and the hypocrites..." (Surah A1 
Ahzaab 33; 48) 

Also Rasul Allah (saw) stated: "Islam is great, there is nothing above it." 

(Bukhari) 

The Muslim scholars have explained the fact that; the kafir has no right 
over the Muslim with the following approach, Jassaass stated: "This 
ayah (Surah An Nisa 4; 141) and other similar ayahs show that the kafir 
in no matter have walayah over the Muslim and that no kafir can have 
hakimiyyah and management over Muslims in fact, a kafir man who has 
a little son who is accepted to be Muslim because his mother is Muslim, 
cannot use the possessions of the child and can not have walayah rights 
for when the child is getting married. A kafir father has no right of 
walayah at all over his Muslim child. The issue of walayah is so 
sensitive that it is not possible for the case of a Muslim be taken to a non 
Muslim court and while one of the parties is Muslim it is not possible 
that someone other than a Muslim judges even if it is in favour of a 
Muslim." (Shafee al-Umm, v 11, p 38; Shirazee Al-Muhazzab, v 11; p 
257; Ibni Qudama, Al-Mukni, v 1, p532; Al-Mughni, v X, p 623; Ibn 
Qayyim, ZaduT-Maad v 3) 

Ibnu'l-Munzeer stated: "Everyone who has earned the characteristic of 
ahl-i Tim all agree that a kafir has no administrative right over the 
Muslim." (Ahkamu Ahli' dhimmi 2/414) 

One of the true facts which must not be forgotten about this is that all 
Muslims are obligated to reject the walayah and judgement of the kuffar 
while they are living in Dar ul- Harb or in Dar ul-Islam. (Hukuku-u 
Islamiyya wa istilahat-i Fiqhiyya Kamus, 8/250) 

"When it comes to general walayah (guardianship) what is meant is the 
walayah of only Islamic walayah the main hukm regarding this is the 
following "The Believers, men and women, are awliya of one of 

another..." (Surah At Tawba 9; 71) (Muntaki sharh muwatta) 


From this ayah we could obtain the following message; the only type of 


permitted walayah is that of which is between the believers. And the 
antonym which must be understood is that the prohibited walayah is 
that of which is between the Muslim and the kuffar. 

Being a hadane also is a type of walayah and the ulama of Islam state 
the following: A kafir cannot educate (hadane/hidane) a Muslim child 
for two reasons. And the second reason is as Ibn Qayyim in his 
excellent work, Zadu'l-Maad states: "Allah (swt) made the walayah 
between Muslims and the kuffar end; and He (swt) made the Muslims 
wali's among themselves." 

Regarding the same topic Jazeree in his al Fiqhu alal-Madhahibi'l-Arbaati 
stated: "According to the Shaafee a kafir has no right over a Muslim. 
However a kafir has the right to educate (hadane) only the kafir, a 
Muslim however has the right to educate over a kafir." 

And Zuhaylee in the Islamic Fiqh Encyclopaedia states: "According to the 
Shaafee and the Hanbalee it is an obligation for the hadane to be 
Muslim. A kafir does not have the right to educate the Muslim. There is 
no walayah of the kafir over the Muslim." 

Qadi lyaad's explanation regarding this is as such: "If the administrator 
is kafir or changes the shariah or performs bidah he will loose his 
walayah and he will not be obeyed. The Muslims must oppose him and 
if they have the power they must take him from his position and replace 
him with someone just. If a group of Mu'min have the power it will be 
wajeeb upon them to remove him from his position. However the 
person in position of imam performs bidah unless it is known that he 
could be taken down, he shall not be opposed. In a case as such the 
Muslim will take hijra to another destination and will save his deen." 
(Nawawee, Sharh of Saheeh Muslim 12/229, KitabuT-Imara) 

The scholars have agreed that administration can not be given to a kafir 
and if a Muslim administrator performs kufr he will be discharged, his 
guardianship will be annulled and that he will not be obeyed. (Sahih 
Muslim, Sharh' in Nawawee, 12/229; FathuT-Bari, 9/13) 

Ibn Masuud (ra) states: "Abu Moosa Al Ashaaree (ra) paid his dept to 
Umar b. Hattab. Umar (ra) admiring his detailed and attentive 
calculation said: "Call upon your bookkeeper so he can teach all, how he 
has done his calculation." Abu Moosa said: "He does not enter the 
masjid." Upon this Umar said: "Why? Is he junuub?" Abu Moosa Al 
Ashaaree answered: "No. He is a Christian." Umar b. Hattab came 
down on him hard and lectured him saying: "While Allah as estranged 


them do not make them close. While Allah has humiliated them do not 
praise them. After Allah has declared they are not to be trusted do not 
trust them." (Abu Dawud) 

Someone came to Umar (ra) and said: Among the Hira Christians there 
is a young man who knowledgeable and can do calculations. Make him 
your clerk. Umar (ra) replied: Upon making him my clerk I will have 
made him my confidant. (Ibn Abi Hateem) 

In the Tafsir of Qurtubi, Surah Al-i Imran 3; 118-120 the narration 
includes the young man being the best known and that Umar (ra) stated 
he would not take on any other than a Muslim as a confidant. As a result 
it is not permitted to take on ahl-dhimmi as clerks. And their outside 
influence and appointing them as power of attorneys is also prohibited. 

Inheritance and being witness are also accepted as giving walayah. In 
regards to inheritance the kuffar have no right over the Muslim. Prophet 
Muhammad (saw) stated: "The Muslim can not be in inheritor of the 
kafir and the kafir can not be the inheritor of the Muslim" (Bukhari, 
Muslim, Tirmidhi) 

In regards to being witnesses there are necessities which must take place 
as Allah (swt) stated: "... And never will Allah grant to the Unbelievers 
a way (to triumph) over the Believers." (Surah An Nisa 4; 141) With no 
doubt being witness is a part of walayah. Just as murtad can not have 
walayah over the Muslim their witnessing is not accepted either, not 
even over another murtad or kafir. (Takmilatul-Hashiya raddul- 
Muhtar, 1/539) 

The following are verses from the Qur'an providing evidence to this 
argument: 

Allah (swt) says "...and follow not the path of those who know not." 

(Surah A1 Baqara 2; 169) 

"...But the evil ones ever inspire their friends to contend with you if ye 
were to obey them, ye would indeed be Pagans." (Surah A1 An'am 6; 
121 ) 

"And obey not the disbelievers and the hypocrites..." (Surah A1 Ahzaab 
33; 48) 

"...and do not follow the desires of those who have no knowledge." 

(Surah A1 Jathiyah 45; 18) 


''So obey not the mukadhibeen." (Surah A1 Qalam 68; 8) 

"And obey not every hallaafin maheen" (Surah A1 Qalam 68; 10) 

..and do not obey from them a sinner nor an ingrate." (Surah A1 Insan 
76; 24) 

"...follow not the whims of those who deny Our revelations, those who 
believe not in the Hereafter and deem (others) equal with their Lord." 

(Surah A1 An'am 6; 150) 

"Follow [tabi'oo] what has been sent down unto you from your Lord 
and follow not any awliyaa' besides Him. Little do you remember" 

(Surah A1 A'raf 7; 3) 

"...Do right and do not follow the way of the mufsideen." (Surah A1 
A'raf 7; 142) 

"...so both go straight and do not follow the path of those who know 
not." (Surah Yunus 10; 89) 

"...and obey not him in whose heart We have made heedless of Our 
Remembrance and who follows his own desires and whose affair has 
been lost" (Surah A1 Kahf 18; 28) 


Now in significance to the topic it would be relevant to discuss the fact 
that the kafir, have no right of tahkim on a Muslim. In a conflict if one of 
the parties is a Muslim, the authoritative court must be the Islamic 
court. 

It is not permitted that a non-Islamic court take care of a situation where 
one of the plaintiffs either the accused or accuser is Muslim. All Muslim 
scholars have agreed that of one of the parties is Muslim, and the other 
Dhimmi or Mustamin (someone, which asks for Aman, thus for security, 
confidence) the Islamic court must concern itself with such case. The 
court cannot reject this case. If one of the parties in a situation is Muslim, 
it is not permitted that any other than a Muslim judge takes place; 
whether the judgement is in favour of the Muslim or not. It is not 
permitted to bring this case before the court of a non Muslim. Qada 
(giving hukm) is associated with walayah; and the kafir does not under 
any circumstance have walayah over the Muslim. 


Tahkim and Qada in Regards to Wala 

Without valid evidence from the Shariah some state that it is permissible 
for the Muslim to go to the courts (muhakama) of the taghout in order to 
collect what is rightfully theirs through trial. For example they say what 
am I to do if someone ruined my car? How else am I to collect the 
damages and make him pay for the damage done to me without going 
to trial? Many examples could be given as such. These people state this 
although in many ayahs from the Qur'an it has been forbidden to accept 
the taghout and to be muhakama by the taghout and no evidence stating 
else wise. 

In addition to this some state that it is acceptable to be judged before the 
courts in the so-called Islamic countries which are ruled by the Shariah. 
For example; divorce court in Jordan, family court in many Arab 
countries; some of the world states have man-made laws, some of these 
states have the Islamic Shariah and some others have man made law 
which accept the Islamic Shariah to be used in civil disputes i.e. Islamic 
civil court tried in Ontario, Canada. Now some state that if a Muslim is 
residing in one of these countries he is permitted to go to these courts 
and be judged by the kuffar with the Islamic Shariah. Regarding this, 
the Islamic scholars state that one of the necessities and the most 
important qualification a judge must carry is that he be a Muslim. The 
reason for this is because Qada (judgement, jurisdiction) is a type of 
walayah (authority). 

A qualification the judge of the Muslim court must carry is that he must 
be Muslim because judgement/jurisdication is a part of walayah. The 
one who is not Muslim has no right over the one who is Muslim. 
Meaning the one who is not Muslim can not rule over the Muslim, he 
has no right of rule (sultanate) over the Muslim. Allah (swt) states: 
"...Allah will by no means give the unbelievers a way against the 
believers." (Surah An Nisa 4; 141) 

It is a necessity that the condition of being a Muslim is looked for in a 
judge. (Fatawa hindiyya 130; Fatawayi hindiyya tahkim bab, 470) 


Islam is a necesity for a Qadi; this is because the kuffar can not have 
walayah over the Muslim and to give it a possibility is haram according 
to the Shariah. Allah (swt) states: "O ye who believe! Obey Allah, and 
obey the messenger and those of you who are in authority; and if ye 
have a dispute concerning any matter, refer it to Allah and the 


messenger if ye are (in truth) believers in Allah and the Last Day. That is 
better and more seemly in the end." (Surah An Nisa 4; 59) 

And "Follow that which is sent down unto you from your Lord, and 
follow no protecting friends beside Him. Little do ye recollect!" (Surah 
A1 A'raf 7; 3) 

The kuffar have no walayah over the Muslim. (Shaafee Fiqh W. 
Zuhayli) 


Allah (swt) states: "...Allah will not give the disbelievers any way (of 
success) against the believers." (Surah An Nisaa 4; 141) In the juridical 
system of Islam jurisdiction is ibadah. (Abu Suud, Maruzat) 


According to this to judge with the truth (qada bil haq), is the strongest 
and most efdaal ibadah after having iman for Allah. (Abu'l Ula Mardin) 
In a conflict if one of the parties is a Muslim, the authoritative court 
must be the Islamic court. It is not permitted that a non-Islamic court 
take care of a situation where one of the plaintiffs either the accused or 
accuser is Muslim. All Muslim scholers have agreed that of one of the 
parties is Muslim, and the other dhimmi or mustamin (someone, which 
asks for Aman, thus for security, confidence) the Islamic court must 
concern itself with such case. The court cannot reject this case. If one of 
the parties in a situation is Muslim, it is not permitted that any other 
than a Muslim judge takes place; whether the judgement is in favour of 
the Muslim or not. It is not permitted to bring this case before the court 
of a non Muslim. Qada is associated with walayah; and the kafir does 
not have walayah over the Muslim. (ShaaTee, A1 Umm v 11, p 38; 
Shirazee Al-Muhazzab v 11 p 257; Ibni Qudama, Al-Mughni v 10 p 
623; ZaduT-Maad v 3) 


In the matter of court and trial it is an obligation that a Muslim judge be 
appointed. In Islam the principle 'the problem of a Muslim is solved by 
a Muslim' is applied. It is not permitted that a Muslim be judged by a 
kafir. (Badraddeen al-Ayni, al Binaya fi sharh'il hidaya 8, 67; 
Nizamuddin Fatawa Hindiyya 3, 397) 

It is not permitted that a Murtad be an arbitrator between Muslims 
either. 


In regards to arbitrators the qualifications needed for a qadi is the same 
qualifications looked for in the arbitrator. This is because tahkim is a 
form of qada. (A1 Binaya fi sharh' il hidaya 8, 66) 


Qada is one of the largest obligations of a Muslim after the faith in 
(iman) Allah. (Sarahsee, al-Mabsut 16/59) 


Only the faithful Muslim can fulfill this obligation. It is an actual fact 
that the situations between Muslims will be resolved through tahkim 
and qada. (Qasani, Badayius sanai fi tartibi sharaih) 

The kuffar does not have walayah over the Muslims. If the judge is kafir 
this will mean he will have walayah over the Muslim. The first 
condition for a Qadi is that he must be Muslim. It is absolutely restricted 
that the kuffar are used for the legal proceedings by and / or over 
Muslims. (Abu Hanifa) 


A person who claims to be a Muslim will subject himself only to Haq. 
He will only surrender himself to the evidence brought from the Qur'an 
and Sunnah. A Muslim is the mirror of the Muslim. If those who claim 
to be Muslim carry any belief, thought, position or act which involves 
any kufr and / or haram the other Muslims must provide him with 
Islamic evidence and warn him. Otherwise they will have complied 
with such behaviour. A true Muslim will only act and behave with this 
ideology and responsibility and will do his best to maintain his faith. 

Quduri stated "The one who posseses the right to qada has the right to 
be witnesses." 

The reason for this is that both qada and witnessing carries the 
confirmation of walayah over others. Such that the witness silences the 
qadis verdict with the testimony he gives. And like this the qadi silancas 
the rival with the verdict he gives. The person who has the authority to 
be witness also has the authority to be qadi. Both are from the same 
matter and both benefit from one another. 

Regarding this Quduri in his Muhtasar stated: "The walayah of the qadi 
is not saheeh unless all the necessities needed in a witness is attained." 


Al-Atqanee states: "With no doubt the necessities looked for in a 


witness such as; to be free, to be smart, to be of age, to be just etc. are 
stipulated in qada. The reason for this is because qada is a walayah like 
being a witness the difference between them is that qada is a type of 
general walayah. For this reason when some necessities are expected in 
a witness it is the priority that the qadi carry these first." (Tabyin al- 
haqaiq sharh kanz ad-daqaiq) 


It is mentioned in Mabsut that: If a dhimmi rules amangst the dhimmi 
this is lawfull. The witnessing of the dhimmi over the dhimmi and not 
the Muslim is also lawful. It is only as such if the dhimmi do this amonst 
themselves. They have all accepted this amongst themselves. It is sahih 
that the Muslim ruler appoints them or even that the dhimmi ruler 
appoints them. The judging between the dhimmi is as such. However if 
there is dispute between two Muslims it is not lawful that a dhimmi be a 
judge, his judgement will invalid. And it would not be lawful that they 
are appointed as judges either. (Fatawa hindiyya, kitabul-adabul-qadi, 
v 24, tahkim bab, p 470) 


All these statements show clearly that it is forbidden to go to and be 
judged in any other court than that which is Islamic by a Muslim judge; 
let alone taking any matter to the non Islamic court which belong to the 
secular / religionless states; it is also forbidden to take matters and be 
judged before the courts of the so-called Islamic states, the states which 
are ruled by (partial) the Islamic Shariah. 


It must not be forgotten that in Dar'ul Harb or in Dar'ul Islam the 
Muslims are obligated to reject any walayah and 
judgement /jurisdication from the kuffar. (Hukuku-ul Islamiyya wa 
Istilahat-al Fiqhiyya Kamus V 8, 250) 


The Shariah of Islam is particular and whatever the case is it includes all 
life matters. Prophet Muhammad (saw) had ordered a group of Muslims 
who where not settled in a certain state to obey and respect the Shariah. 

(Sarahsee, al-Mabsut X, 95; Sharhu -Siyar'il-kabir, v 1, p 128-130) 


The qadi and arbitrator (judge) have walayah with the ones whom they 
judge. 

Merginani states: "When the parties accept the sentence given by the 


appointed judge than the tahkim will be legalised. For both parties have 
the right of walayah over themselves." (Merginani, A1 Hidaya Sharhu 
Bidayat ul Mubtadi, p 180) 

The reason for this is because the judge must be obeyed just like the qadi 
and the amr. 


Rasul Allah (saw) had appointed Sa'd b. Muaz as the judge during the 
despute with the Banu Qurayza and he had stated in a hadith that "If 
someone appoints a judge and is not content with his rule he is damned 
(maTun)." (Ibn Qudama, A1 Mughni, XI, 485; Ali Haydar, Duraru'l- 
Hukkam Sharhu Majallat il Ahkam, IV, 80) 

The one who must be (wajeeb) obeyed can only be the wall, a kafir can 
not be the one which is wajeeb to obey, to bring him to such level is 
kufr. 

The Qadi has walayah over the Muslim men and Muslim women. It is 
such that Imam Shaaf ee states "The Qadi can divorce the man and wife 
after 5 flaws are found in the husband and wife. Just like this he also has 
the walayah to unify them." (Sharh Sunani Tirmidhi, Muhammad 
Anwar Shah) 

As it is an obligation to reject the taghout, it is also an obligation to reject 
the walayah of the qadi appointed by the taghout. Just as the walayah of 
the Muslim qadi originates from the walayah of the Muslim Caliph; the 
walayah restricted on the Muslims of the kafir qadi originates from the 
restriction of the walayah of the taghout upon the Muslim. Thus the 
person who is trialed by the kafir qadi will have accepted the walayah of 
this kafir qadi and consequently he will have accepted the walayah of 
taghout who had appointed this kafir qadi. 


